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Damage Control
A front-page article in the July/August 2012 
ASFE NewsLog alerted readers to a peer-
reviewed paper delivered live as a keynote 
lecture at GeoCongress 2012, then published 
in the proceedings. Titled “The State of 
the Practice in Foundation Engineering on 
Expansive and Collapsible Soils” and authored 
by William N. Houston, Ph.D., P.E. and John D. 
Nelson, Ph.D., P.E., the paper, left as is, could 
have been a boon for hired-gun experts by 
virtue of an obviously incorrect definition of the 
standard of care applicable to professionals, 
and the findings of research whose origins are 
questionable and whose currency has long since 
passed. The only way ASFE could neuter the 
potential damage was to develop “discussions” 
– actually, rebuttals – for publication in ASCE’s 
Journal of Geotechnical and Geoenvironmental 
Engineering. The Board of Directors assigned 
the task to ASFE’s Geotechnical and Legal 
Affairs Committees. Dennis Shallenberger, G.E. 
(Earth Systems Pacific) did the heavy lifting for 
the Geotechnical Committee. Ji H. Shin, Esq., 
(Earth Systems, Inc.) and ASFE Consultant 
Member Michael J. Byrne, Esq., a partner 
in the Gogick, Byrne & O’Neill, LLP law firm, 
did likewise for the Legal Affairs Committees. 
Now, after not just a little sturm und drang, 
good news: The Journal of Geotechnical and 
Geoenvironmental Engineering has said it will 
publish both discussions, presumably with a 
commentary from Drs. Houston and Nelson. 
We’ll keep you posted. Let your attorneys know! 

Happy New Year!
To you and yours, our very best wishes for  
a healthy, prosperous new year filled with  
love and accomplishment! 

Your ASFE staff: Barb, John, Phil, Sara, 
Sarah, Suzy, and Tammy.

New Corps Study Suggests 
Geoprofessionals Will Be Kept 
Busy for Years To Come
America’s vast network of levees, dams, 
navigation structures, and hydroelectric-power 
facilities – overseen by the U.S. Army Corps 
of Engineers – will decay into oblivion if the 
president and Congress cannot develop new 
ways to pay for its maintenance and operation. 
That’s the grim conclusion of a new National 

 continued on page 5

Great Webinars To Complete 
Our May 1-April 30 2012-13 
Year
What a phenomenal line-up of webinars 
ASFE’s Education Committee has set for 
the January 1-April 30, 2013 period. While 
the price we charge members is significantly 
less than others’, what’s really impressive is 
the quality of what you’ll get. (If you haven’t 

 continued on page 2

Brace Yourself: The Talent 
War Has Begun
“A ‘war for talent’ is brewing. Economic 
difficulties have depressed morale in many 
firms, and, as the economy improves, the 
likelihood of voluntary turnover will increase 
significantly. This is particularly the case 
in a day when loyalty to an employer is 
being supplanted by loyalty to the personal 
network that is nurtured by the connectivity 

 continued on page 5

ASFE Nominating Committee 
Announces 2013-14 Slate
ASFE’s Nominating Committee has announced 
its slate of officers and directors for ASFE’s 
2013-14 fiscal year. Although the fiscal year 
starts on May 1, the new Board of Directors 
will take office immediately after the election. 
ASFE President-Elect Kurt R. Fraese, L.G. 
(GeoEngineers, Inc.) will become president. 
Those nominated for the other positions are: 

 continued on page 2
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THOUGHT FOR THE ISSUE

Without a plan, all roads lead nowhere.

For President-Elect: Steven D. Thorne, P.E., 
D.GE (Birdsall Services Group);

For Secretary-Treasurer: Gordon M. 
Matheson, Ph.D., P.E., P.G. (Schnabel 
Engineering);

For Directors-at-Large:  
Joel G. Carson (Kleinfelder);
Chuck A. Gregory, P.E. (Terracon); 
Stewart G. Osgood, P.E. (DOWL HKM);
Laura R. Reinbold, P.E. (TTL, Inc.); and
Woodward L. Vogt, P.E., D.GE, F.ACI, 
F.ASCE (Paradigm Consultants, Inc.). 

Six of the eight already serve. Leaving the 
Board of Directors are President David A. 
Schoenwolf, P.E. (Haley & Aldrich, Inc.) 
and Director-at-Large Mark K. Kramer, P.E. 
(Soil and Materials Engineers, Inc.). The two 
“newbies” are: 

Chuck A. Gregory, P.E., a Terracon vice 
president and senior principal, manages the 
firm’s San Antonio, Texas office. Chuck  
has more than 25 years of civil-engineering 
experience, specializing in geotechnical 
engineering, environmental consulting, and 
construction materials engineering and testing. 

He has designed structure foundations  
in rock and expansive soils, retaining walls 
and bulkheads, waste-disposal sites, and 
road and airfield pavements, in addition to his 
work in geotechnical instrumentation. He is 
an alumnus of Texas A&M University, where 
he earned Bachelor of Science and Master 
of Science degrees, both in civil engineering. 
Chuck has chaired the Construction Materials 
Engineering and Testing Committee since 
January 2008. 

Stewart G. Osgood, P.E. has served as 
president of DOWL HKM since 2002, leading 
the company through an era of unprecedented 
expansion. Despite his chief-executive 
responsibilities – focusing on planned 
growth, strategic marketing, project-manager 
training, employee retention, and expense 
management – Stewart has continued to 
manage key projects for the firm, applying 
his experience in civil, geotechnical, and 
structural engineering. He has also made time 
to serve his peers as chair of ASFE’s Business 
Practices Committee. Stewart earned a 
Bachelor of Science degree in civil engineering 
from the University of Vermont, and a Master 
of Science degree in arctic engineering from 
the University of Alaska, Anchorage.

ASFE Nominating Committee Announces 2013-14 Slate ...continued from page 1

attended any as yet, just ask us for copies of 
survey results: You will be impressed.) The 
prices charged are per connection; you can 
have as many people as you want participate 
at each, and there’s no extra charge for 
multiple PDH forms. All of them are one-hour 
long, starting at 12 noon EST. Here’s what’s  
on tap:   

•	 January 9, 2013: Negligence and the 
Standard of Care Are geoprofessionals 
negligent when they drill the wrong hill? Not 
necessarily, as an interesting case history 
points out. And you need to understand that 
issue if it becomes necessary to explain it to 

others. Does that mean you can violate the 
standard of care and still not be negligent. 
Yes indeed. And if that comes as news, 
maybe you ought to take in ASFE’s one-
hour “Negligence and the Standard of Care” 
webinar. John Bachner will lead it. 

•	 January 16, 2013: Overcoming 
Commoditization and Marginalization 
Commoditization. Marginalization. These 
are issues reputable geoprofessionals 
confront every day, thanks to not just a few 
“bad apples.” And because we are not yet 
winning the battle, subsurface issues are the 

Great Webinars To Complete Our May 1-April 30 2012-13 Year  
...continued from page 1
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UPCOMING MEETINGS

Mark your calendar! You  
don’t want to miss any of  
the upcoming meetings of 
ASFE/ThE GEoproFESSionAl 
BuSinESS ASSociATion.

April 25-27, 2013
ASFE Spring (Annual) Meeting
Wild Dunes Resort
Isle of Palms, South Carolina

October 10-12, 2013
ASFE Fall Meeting
Boston Marriott Copley Place
Boston, MA

April 10-12, 2014
ASFE Spring (Annual) Meeting
The Fairmont Orchid, Hawaii
The Big Island, Hawaii
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A not-for-profit association established in 1969,  
ASFE exists to help geoprofessionals maximize their 
importance and value to the marketplace, achieve  
business excellence, and manage risk. ASFE creates 
more awareness of geoprofessionals’ value through 
outreach activities targeted to organizations of clients 
and those that influence them. It increases the supply 
of trusted geoprofessional advisors through high-impact 
programs, services, and materials it creates for the  
personnel of ASFE-Member Firms. 

2012-2013 BOARD OF DIRECTORS
President
David A. Schoenwolf, P.E.
(Haley & Aldrich, Inc., McLean, VA)
703/336-6706 / dschoenwolf@haleyaldrich.com

President-Elect
Kurt R. Fraese, L.G.
(GeoEngineers, Inc., Seattle, WA)
206/328-0897 / kfraese@geoengineers.com

Secretary/Treasurer
Steven D. Thorne, P.E., D.GE 
(Birdsall Services Group, Cranford, NJ)
908/497-8900 / sthorne@birdsall.com 

Directors-at-Large
Joel G. Carson
(Kleinfelder Group, Omaha, NE) 
402/331-2260 / jcarson@kleinfelder.com

Mark K. Kramer, P.E.
(Soil and Materials Engineers, Inc., Plymouth, MI)
734/454-9900 / mkramer@sme-usa.com

Gordon M. Matheson, Ph.D., P.E., P.G.
(Schnabel Engineering, Inc., Glen Allen, VA)
804/264-3222 / gmatheson@schnabel-eng.com  

Laura R. Reinbold, P.E.
(TTL, Inc., Nashville, TN)
615/331-7770 / lreinbold@ttlusa.com             

Woodward L. Vogt, P.E., D.GE
(Paradigm Consultants, Inc., Houston, TX)
713/686-6771 / woody@paradigmconsultants.com

STAFF

Phone: 301/565-2733
E-mail: info@asfe.org

Executive Vice President
John P. Bachner
Ext. 223 / john@asfe.org

Operations Director
Sarah P. Lanning
Ext. 231 / sarah@asfe.org

Program Director
Barbara A. Nappy
Ext. 222 / barb@asfe.org

Program Manager
Sara Menase
Ext. 232 / sara@asfe.org

Membership Director/ 
Organizational Relations Director
Tamara M. Kukla
Ext. 230 / tamara@asfe.org

Membership Manager 
Susan A. Ford
Ext. 227 / suzy@asfe.org

Controller
Phillip D. Pettway
Ext. 233 / phil@asfe.org
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most common cause of construction-
industry disputes. Don’t give up! 
We can win the battle against 
commoditization and marginalization, 
providing you know what the tools 
are and how to apply them. Vic 
Donald does! Terracon’s National 
Director of Geotechnical Services, 
Vic says that the commoditization/
marginalization battle is one that he 
wages every day, and frequently 
wins! Learn how by attending this 
outstanding webinar! 

•	 February 13, 2013: The Case 
of the Contaminated Project A 
young geoprofessional trying to 
please the client gets hung up in a 
miscommunication. A limitation-of-
liability provision prevented a huge 
loss, but – arguably – an even bigger 
loss occurred when the firm lost 
what was an extremely important 
client. How did all of this affect the 
young geoprofessional? He’ll tell 
you himself, with “himself” being 
none other than ASFE President-
Elect Kurt R. Fraese, L.G., the CEO 
of GeoEngineers, the company he 
worked for at the time his good 
deed was punished. Learning what 
went wrong is important, because 
the same thing could happen to 
you. And Kurt will also tell you how 
he won that client back, simply by 
putting himself in the right place at 
the right time. 

•	 February 27, 2013: Clients for Life: 
Their Worth; Creating Them and 
Keeping Them 
Clients for life can easily be worth $5 
to $25 million, says John Bachner, 
and he’ll explain why. Then he’s 
going to explain what you can do to 
make one and what you can do to 
keep them all. Attend this important 
webinar, because – as John points 
out – a client for life may not live all 
that long. 

•	 March 6, 2013: Expectations 
Management When you manage a 
client representative’s expectations, 
you can almost always meet or 
exceed them. As simple as that 
sounds, all too many folks just 

don’t get it. Not only do they not 
manage expectations, they set them 
impossibly high. And because they 
do, they’re perceived as being liars. 
Or worse. Learn how to do it right 
– or at least how to not do it wrong – 
by attending this fast-paced webinar 
led by John Bachner.

•	 March 20, 2013: Justice Theater: 
Litigation and the Resolution of 
Your Disputes Litigation. You need 
to understand the process if you’re 
going to make an all-out effort to 
avoid it. From file review through 
discovery, the trial, and the appeals. 
John Bachner will give you a theater 
tour you’re not likely to soon forget, 
no matter how hard you try. 

•	 April 3, 2013: Gaining Referrals:  
Their Worth; Gaining More of Them 
Isn’t it wonderful when the person 
calling in says, “I was referred to you 
by….” You immediately know that 
your client representative is so happy 
with you, she’s sending you business 
as a gratuity. You also know it could 
be a nice piece of work and that 
you’ll get it sole-source. It could 
even be the start of a client-for-life 
relationship. Too bad it only happens 
about once a decade. Except for 
the really smart practitioners who 
can make it happen as often as six 
or seven times a year. Maybe even 
more often. Want to become a smart 
practitioner? Attend this webinar!

•	 April 17, 2013: Limitation of 
Liability Some people still believe 
it’s wrong to limit one’s liability. 
Can you explain why it isn’t? Learn 
about the concept and where, when, 
why, and how it got started. Learn 
about some of the fundamentals 
aspects of the concept and some 
of the negotiating tips that can help 
you gain acceptance. John Bachner 
will lead you through an informative 
discussion, and he should know: He 
was there when it all began.

For more information and to register, 
just click here or go to the ASFE website 
and click to Programs & Services.

Great Webinars To Complete Our May 1-April 30 2012-13 Year 
...continued from page 2
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Tired of throwing your money into the  
liability-insurance industry’s black hole of premiums and profits?  

Want some transparency for a change?

100% owned by its insureds, Terra provides a  
comprehensive array of professional and environmental  

liability policies. The second-oldest, continuously  
operated professional liability insurance company in the  

United States, Terra has been in business for over four decades.  
Over the last 24 years, Terra has provided a return on its  
owner/insureds’ investments that has exceeded 3,000%.

Terra is one of the best-managed, highest-rated, top-performing  
professional-liability insurance companies in the world.

Terra Insurance Company
2 Fifer Avenue/Suite 100
Corte Madera, CA 94925

terra@terrarrg.com
www.terrarrg.com

800/872-0077 
(In California 415/927-2901)

Terra treats its insureds like they  
own the company. Because they do.

terra
I N S U R A N C E C O M P A N Y

www.terrarrg.com
www.terrarrg.com
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Research Council report that suggests expanding 
revenues and strengthening partnerships among the 
private and public sectors as options for managing the 
Corps’ aged water infrastructure. 

“Today, the Corps focuses mainly on sustaining its 
existing structures, some of which are in states of 
significant deterioration and disrepair,” said Carnegie 
Mellon University’s David A. Dzombak, Ph.D., P.E., 
chair of the committee that wrote the report. He 
continued, “Funding for maintenance and rehabilitation 
of the Corps’ water-resources infrastructure…has 
been inadequate for decades.” (An earlier study found 
that Congress has greatly broadened the scope and 
extent of the Corps’ water-resource and infrastructure 
responsibilities during the last few decades, a period 
during which Congress has dramatically decreased 
funding for those projects, Dr. Dzombak said.)

The Corps’ infrastructure consists of some 700 dams, 
14,000 miles of federal levees, and 12,000 miles of 
river-navigation channel and control structures. Its 
worth in the 1980s was estimated at $237 billion. 
Today? $164 billion. “We now have a scenario where 
the water infrastructure is wearing out faster than it 
is being replaced or rehabilitated. Some components 
could be decommissioned or divested, but the Corps 
does not have the authority to do this.”

The Corps has projects in several mission areas: 
navigation, flood-risk management, ecosystem 
restoration, hurricane- and storm-damage reduction, 
water supply, hydroelectric-power generation, and 

recreation. The Corps’ successes in addressing 
maintenance and rehabilitation issues in one mission 
area do not often transfer to other mission areas.

The Corps’ division and district offices set some budget 
priorities for maintenance and rehabilitation of existing 
projects, the report states, but – when it comes to 
prioritizing the national water-infrastructure maintenance-
and-rehabilitation budget – distribution of responsibility 
among Congress, the Office of Management and 
Budget (OMB), and the Corps remains undefined. For 
major rehabilitation projects, Congress and OMB share 
responsibility for funding decisions. 

Some traditional management practices will have to be 
abandoned to establish a more systematic approach to 
water-infrastructure maintenance and rehabilitation, the 
committee said. For example, for Congress and OMB to 
place higher priority on maintenance issues, they’ll have 
to develop fewer new projects (via the Water Resources 
Development Act). Likewise, if the Corps’ is to sustain 
its high-priority and most valuable infrastructure, 
the executive branch and Congress will have to 
provide better guidance about maintenance priorities. 
Decommissioning or divesting some components 
should also be considered, the committee said.

The committee said that partnerships with states, 
communities, and the private sector could yield new 
resources and more efficient methods, especially in 
hydropower generation, flood-risk management, and port 
and harbor maintenance. The committee said the Corps 

New Corps Study Suggests Geoprofessionals Will Be Kept Busy for Years To Come  
...continued from page 1
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 continued on page 6

derived from the changes in how we communicate. 
Understanding the ‘employee value proposition’ – the 
interplay of intrinsic and extrinsic factors that motivate 
job satisfaction and employee engagement – is more 
important than ever to retain existing personnel and 
attract new staff, an outcome that will be critical to 
profitability in the short term, and leadership and 
ownership succession in the long term.”

So said ASFE’s Emerging Issues and Trends 
Committee in ASFE Practice Alert 53, “The Crystal 
Ball Workshop: Ten Certain Trends To Consider Now.” 
Prescient? Well, consider a new report from WANTED 
Analytics, a leading source of real-time business-
talent intelligence. During September-November 
2012, employers posted more than 22,000 on-line 
advertisements for civil engineers (the most of any 
engineering occupation), a 16% jump compared to the 
same 90-day period in 2011. Houston, New York, Los 
Angeles, the District of Columbia, and Denver were the 

metropolitan areas where civil engineers were in most 
demand. While Houston and New York employers 
placed the highest number of ads, Denver experienced 
the biggest jump, an 80% year-over-year increase.

According to the report, “Some of the most commonly 
advertised job titles were civil engineer, structural 
engineer, project engineer, geotechnical engineer,  
and design engineer.” The most commonly required 
skills were project management, Autodesk AutoCAD, 
construction management, oral and written 
communication skills, Microsoft Office, Bentley 
Microstation, business development, and self-motivation. 
Demand for civil engineers is outpacing the supply 
in many areas, the report said, noting that recruiters 
across the United States spend an average of six weeks 
advertising jobs and sourcing candidates for these 
positions. The best areas for recruiting civil engineers? 
Boston and Seattle, the report said, where demand is 
lower while the talent supply is somewhat large. 

Brace Yourself: The Talent War Has Begun ...continued from page 1
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could increase its hydropower revenues by rehabilitating 
and upgrading existing facilities to improve the efficiency 
of their turbines and related power-generation and 
distribution systems. According to the report, “Total 
generation from Corps hydropower projects decreased by 
16 percent from 2000-2008. By contrast, the [Tennessee 
Valley Authority] increased hydropower generation  
34 percent with the same water availability through 
efficiency improvements in the 1980s and early 1990s.” 

With regard to flood-risk management, reducing federal 
funding for traditional, structural projects would present 
opportunities to apply nonstructural flood control 
options that often are more efficient, cost less, and 
provide more environmental benefits. They also offer 
a chance for the Corps to extend its partnerships with 
local communities in providing technical advice and 
other support. The report cited Davenport, Iowa as an 
example. The largest city along the Mississippi River 
without a flood control levee, Davenport “made the 
decision that it did not want a levee that would wall 
the city off from the Mississippi River and its aesthetic, 
historical and cultural values” the report states. “Over 
the years, the city has bought out structures to create 
parks and open spaces, limiting development in order 
to limit possible flood losses.” 

In Cedar Rapids, Iowa, hit by devastating river flooding in 
2008, officials are implementing a similar plan that calls 
for building structures to protect higher-value property 
(private investors are shouldering part of the cost), and 

relocating other facilities out of the floodplain. However, 
as the report points out, the Corps’ existing programs 
and sponsorship agreements lack provisions to require 
or even encourage local sponsors to implement land-use 
zoning or other nonstructural measures. 

Maintaining the inland-navigation system presents 
especially formidable challenges and choices for 
the Corps. Federal resources for construction and 
rehabilitation have declined steadily; proposals to 
generate additional revenue by charging lockage fees 
to system users have, historically, gone nowhere. Parts 
of the system could be decommissioned, but Congress 
must make that decision. Keeping the status quo – i.e., 
steady deterioration – would lead to significant service 
disruptions, the committee said. 

The report calls for an independent investigation of the 
opportunities for additional partnerships for operations 
and maintenance of Corps water infrastructure. 
Examples of such partnerships include those developed 
with private entities by state and local governments for 
port operation. The report does not address the Corps’ 
somewhat-new (since 1996) role as an environmental 
restoration agency. 

All things considered, the nation soon will have no 
choice but to inspect, evaluate, prioritize, and begin 
work on restoring and rehabilitating existing Corps 
infrastructure. The vast majority of the services required 
are geoprofessional.
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 BUSINESS 101

According to Symantec, hackers 
launched 36% of their first-
quarter 2012 cyber-attacks at 
businesses with 250 or fewer 
employees. They regard these 
smaller organizations – especially 
professional firms – as “easy 
pickings.” Regrettably, effective 
preventive systems can be 
complex and costly to develop, 
implement, and maintain. And 
even if you have one – and  
especially if you don’t – you’d 
probably be well advised to look 
into a cyber-liability insurance 
policy. Typical coverages include 
network liability as well as first-
party coverages related to:
•	 privacy liability,
•	 regulatory liability, and

•	 expenses stemming from a 
security breach.

An article in Insurance Journal 
noted that additional exposures 
come from outsourced service 
providers for Web hosting,  
credit-card processing, call  
centers, document storage, and 
data warehousing. 

A typical policy provides  
coverage for:
•	 unauthorized access; 
•	 unauthorized computer-system 

use;
•	 data theft or destruction;
•	 hacker attacks against third 

parties;
•	 denial-of service-attacks;

•	 malicious code;
•	 privacy liability arising from a 

network-security breach;
•	 security breaches involving 

personal information in any 
format, including nonelectronic;

•	 violations of state and/or  
federal privacy regulations; and

•	 violations of security-breach 
notification laws.

 
Because cyber-liability insurance 
is relatively new, each insurer’s 
policy forms are unique; 
coverages and exclusions vary  
significantly from one carrier  
to the next. Speak with your 
insurance professional to be  
sure you understand what you 
are purchasing. 
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One of the nicer features of 
ASFE’s webinars is the speakers’ 
willingness to answer questions. 
An important question came in 
after the webcast of “Think. Be 
Accurate.”, a John Bachner-
led presentation focusing on 
commonly used words and 
phrases that can be dangerous. 
What follows is an edited version 
of the Q&A exchanges involved.   

Tim wrote:

Good afternoon, John.

We just finished watching “Think. 
Be Accurate.” at our office and 
I have a question with regard to 
one of the phrases you brought 
up. We often use the phrase “in 
general accordance with project 
plans and specifications” in our 
field reports.  We aren’t typically 
on site full-time and we therefore 
don’t want to make a guarantee 
that the work we observed was 
performed in full accordance 
with the project plans and 
specifications. However, it seems 
reasonable that we ought to tie 
our observations to the project 
plans and specifications, because 
if not, why are we even out 
there? In your experience, is there 
a phrase that is more suitable 
than “in general accordance 
with”?

Thanks for the lively presentation. 
I appreciate the ways you push 
the geo community towards 
excellence.
– Tim

John’s response…

Thanks for writing, Tim. Here’s 
how I see it.

If you were on the witness stand 
and opposing counsel asked, 
“What exactly does ‘in general 
accordance with project plans 
and specifications’ mean?” what 
would you say? I guess it would 
have to be along the lines of, 

“Well, it means we don’t have 
enough knowledge to know if 
full compliance was achieved, 
because we are not on site to 
look over everyone’s shoulder 
24/7.” Fact is, though, what you 
do is a far cry from that. You are 
providing that level of service 
the owner selected to satisfy the 
owner’s desire to assess whether 
or not a constructor is fulfilling its 
QC obligation to achieve certain 
specified conditions. I believe “in 
general accordance with project 
plans and specifications” creates 
an unwarranted sense of security 
and, therefore, is something you 
should not be saying. And why 
are you making that assessment 
when, in reality, it is the client 
who should draw the conclusions, 
because the client specified the 
extent of security it wants?

I believe a better statement  
might be:

“Our [observation and/or 
testing], as documented via 
the daily field reports included 
in Appendix A, indicate that 
the specific work portion 
we [observed and/or tested] 
met specifications of the 
contract. Please recognize 
that construction observation 
and testing conducted for 
quality-assurance purposes 
customarily involves direct 
observation and/or testing 
of less than one percent 
of the overall work that the 
observation and testing data 
are applied to evaluate. As 
such, you must base your 
conclusions about the overall 
work’s compliance with 
specifications on inferences 
you draw from the data we 
have developed, in accordance 
with the scope of service you 
authorized. If you believe the 
data we have developed are 
insufficient, we will be pleased 
to recommend and conduct 
additional observation and/or 
testing.”

Bearing in mind that I am not 
an attorney, Tim, this may be 
enough to get the point across. 
The conclusions to be reached 
should be reached by the client, 
not you. You’re there to provide 
data. The client has restricted the 
amount of data it wants, based 
on its own risk/cost evaluation. If 
you say “general compliance” and 
it’s not in compliance – general or 
otherwise – I believe you would 
be creating a risk for yourself that 
doesn’t really belong to you. 

To which Tim responded…

Thanks for your thoughts on 
this topic, John, I agree with 
you that trying to defend that 
phrase on the witness stand 
would be uncomfortable, to 
say the least. Often, both the 
local municipality and the 
owner are looking to us for 
confirmation that the work was 
completed according to plans 
and specifications. If we put in 
too many limiting phrases, it’s 
likely the municipality would 
balk and direct us to complete 
enough field observation to 
be able to make a conclusive 
statement. We’ll need to talk 
about this internally and see how 
we can more accurately portray 
our work. Thanks for taking the 
time to get back to me.

John then offered…

Hi, Tim. Feasibly you could try 
something like what follows. It’s 
shorter but still explains the risks 
involved; i.e., you are doing what 
doctors do when they obtain 
informed consent from a patient. 
Your clients need to know that 
they DO NOT want you to say 
anything stronger, because that 
could make you liable for the 
contractor’s work, something for 
which you are not insured. 

“Based upon inferences 
we have drawn from our 

 continued on page 8
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 DR. ENGLISH ...continued from page 7

[observation and/or testing], as 
documented by the daily field 
reports included in Appendix 
A, it is our professional 
opinion that the constructor is 

achieving specified conditions. 
Please recognize that 
construction observation and 
testing are sampling functions 
that involve direct observation 

and/or testing of less than  
one percent of the overall  
work that the observation  
and testing data are applied  
to evaluate.”

 PROFESSIONAL SELLING

Imagine, if you will, that the 
world’s automobiles were manu-
factured by 25,000 companies, 
each one building one car at a 
time, to meet the preferences 
of each specific buyer. And by 
preferences, we don’t mean just 
two-door, four-door, or SUV. 
We mean everything: length, 
width, wheelbase, engine, num-
ber of doors, and so on; i.e., no 
two even remotely the same. 
While some of these companies 
might build, say, 10,000 cars 
each year, most would build no 
more than 100. The buyer would 
select the company, agree on 
what was needed, review the 
budget, make modest compro-
mises as required, pay for the 
vehicle in increments, and then 
wait for delivery while hoping for 
the best. Imagine, further, that 
you’re in the market for a new 
car. Knowing that you would not 
take delivery until long after you 
make the purchase decision, how 
would you make that decision? 
What would be a really important 
factor? We submit that testimoni-
als could be extremely helpful, 

and not just written ones: How 
about video testimonials link-
able via a company’s website? 
Imagine clicking to one of the 
dozens available and seeing a 
woman looking into the camera 
and saying…   

“Hi. My name is Jane Doe. If 
you’re like me, you’re always 
nervous about buying a car, 
because you really have no 
idea what it will look like or 
perform like, except by virtue 
of the promise made by the 
company. I’m on my third 
Smith Associates car. I have 
been delighted by each and 
every one. They look like they 
promise, and I love the looks. 
They’ve performed exactly like 
I want them to. They delivered 
each one on time for exactly 
the price we agreed to. I’m 
truly happy with my Smith. I’ll 
be a Smith fan forever.” 

Then you click to another and a 
man says…

“Hello. My name is Edward 
Green. I’ve been purchasing 
Smith vehicles for 20 years.
I know that I could get another 
type of vehicle for less, espe-
cially if I haggle, but let’s face 
it: These vehicles are built one 
at a time; each is custom. If I 
pay less, will I get less? If I pay 
less, will the people I deal with 
work just as hard to deliver 
the highest quality they can, or 
will they make – shall we say – 
adjustments, so they make the 
amount of profit they need to. 
How could I tell? With Smith, I 
know I get true value: just what 
I bargained for, delivered when 
I want it. You can’t do better 
than that.”

Now imagine that instead of 
automobiles, the deliverable is an 
instrument of geoprofessional ser-
vice. That shouldn’t be too hard 
to imagine, should it? Now imag-
ine that you can visit a geopro-
fessional firm’s website and link 
to video testimonials. Hmmmm. 
From what we’ve seen, that’s a 
real stretch.

The Urban Land Institute (ULI) has honored ASFE 
Director-at-Large Laura R. Reinbold, P.E. (TTL, Inc.), 
one of nine women selected to receive Women’s 
Leadership Initiative (WLI) funding for attendance at ULI’s 
2012 Fall Meeting in Denver, CO. WLI has increased 
the visibility of women in the real-estate profession 
through assistance with speaking engagements and 
publication opportunities, programming for the spring 

and fall meetings, organization of networking events, 
endorsement of women as candidates for ULI leadership 
positions, and educational studies and materials on 
women in leadership, among other activities. Through 
the Fall Meeting Scholarship Program, ULI recognizes 
exemplary female members who have made significant 
contributions to ULI and demonstrated long-term 
commitment to real estate and land use issues.

ULI Honors Laura Reinbold

http://www.uli.org/programs/leadership-programs/womens-initiative/
http://www.uli.org/programs/leadership-programs/womens-initiative/
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 YOU’VE JUST GOT TO BE KIDDING

Italian Judge Marco Billi in 
late October found six expert 
geoprofessionals and a 
government official guilty 
of multiple-manslaughter in 
the death of 30 people. The 
seven had been accused 
of conducting a superficial 
analysis of seismic risk and 
providing false reassurances 
to the public six days before a 
deadly magnitude-5.8 (Richter) 
earthquake that killed 309 people 
and destroyed much of L’Aquila 
and the surrounding villages. 
Prosecutors had asked for four 
years each. The seven had been 
participants in an Italian National 
Commission for the Forecast and 
Prevention of Major Risks meeting 
on 31 March 2009. They are: 
•	 The Commission’s then-Vice 

President Franco Barberi, a 
volcanologist at the University 
of Rome; 

•	 Enzo Boschi, a University of 
Bologna geophysicist and, 
at the time, president of 
Italy’s National Institute of 
Geophysics and Volcanology 
(INGV); 

•	 Claudio Eva, a seismologist  
at the University of Genova;

•	 Gian Michele Calvi, president 
of the European Centre for 
Training and Research in 
Earthquake Engineering 
in Pavia, a specialist in 
infrastructure security 
and building fragility who 
served the Commission by 
providing guidance about the 
consequences of earthquakes 
rather than the role of 
earthquake swarms; 

•	 Giulio Selvaggi, director of the 
INGV’s National Earthquake 
Centre in Rome, who was not 
a member of the Commission 
but was invited to present 
seismological data; 

•	 Mauro Dolce, a seismic 
engineer and director of 
seismic risk at Italy’s Civil 
Protection Department (DPC); 
and 

•	 Bernardo De Bernardinis, a 
hydraulics engineer who at the 
time was deputy director of the 
DPC.

Then-DPC Director Guido 
Bertolaso had on 30 March 2009 
called on the Commission to 
meet for the stated purpose of 
providing authoritative information 
about a seismic “swarm” – several 
thousand small- and medium-sized 
foreshocks and aftershocks – felt 
near L’Aquila for the prior three 
months. Could the swarm presage 
a main shock large enough to 
cause buildings to collapse? The 
three seismologists (Busch, Eva, 
Selvage) certainly knew what 
scientific publications estimated: 
After an earthquake swarm 
or aftershock sequence, the 
probability of a larger, damaging 
shock was 2% to 5%. But that’s 
not at all what De Bernardinis – 
the government official – said in 
a television interview one hour 
before the Commission met, 
when he characterized L’Aquila’s 
seismic situation as “certainly 
normal” and said it posed “no 
danger,” adding, “The scientific 
community continues to assure 
me that, to the contrary, it’s a 
favorable situation because of the 
continuous discharge of energy.” 
(Max Wyss, Ph.D., director of 
the World Agency of Planetary 
Monitoring and Earthquake 
Risk Reduction and Professor 
of Seismology, Emeritus at the 
University of Alaska, Fairbanks, 
likened De Barnardinis’ statement 
“to saying, when you take a few 
tons of water out of the ocean, the 
chance of a tsunami is reduced.”) 
According to a story in Nature, 
Simona Giannangeli, a lawyer 
who represented some of the civil 
plaintiffs, said, “You could almost 
hear a sigh of relief go through the 
town. It was repeated almost like 
a mantra: the more tremors, the 
less danger.” A L’Aquila resident, 
quoted in the same article, said 
De Barnardinis’ statement “was 

deadly for a lot of people here,” 
because residents had been 
trained from their youth to go 
outside when earthquakes struck, 
and to stay outside, even if it 
meant spending the entre night 
out-of-doors. De Bernardinis’ 
reassurances encouraged 
residents to stay inside; many 
were killed or injured when their 
homes collapsed. 

The Commission later met for 
exactly one hour and, according 
to the minutes, the seismologists 
gave sound advice. Boschi said, 
“It is unlikely that an earthquake 
like the one in 1703 could occur in 
the short term, but the possibility 
cannot be totally excluded.” Eva 
said, “In the seismically active 
area of L’Aquila, it is not possible 
to affirm that earthquakes will 
not occur,” and Selvaggi pointed 
out, “Although some recent 
earthquakes have been preceded 
by small shocks, it is also true 
that many recent sequences have 
not led to a strong earthquake.” 

Where were the six 
geoprofessionals while De 
Bernardinis was making his TV 
appearance? They were still 
in transit, on their way to the 
commission meeting, and had 
no way of knowing what De 
Bernardinis was saying. And 
where were they during the press 
conference De Bernardinis held 
after the meeting? Driving back 
to Rome: De Bernardinis had 
not invited them to the press 
conference and, according to 
Boschi, they didn’t even know it 
took place. What we do know is 
that, after listening to the experts, 
De Bernardinis obviously had an 
opportunity to correct his earlier 
statements; he didn’t.
 
Bottom line: The six 
geoprofessionals were convicted 
for failure to give proper 
warnings, even though they were 

 continued on page 10
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 YOU’VE JUST GOT TO BE KIDDING ...continued from page 9

denied the opportunity to say 
anything at all. Dr. Wyss asked 
in an on-line posting, “Can the 
seismologists and the engineers 
on the commission be faulted 
for not having insisted that a 
common, factual summary report 
of their deliberations be written 
on the spot and distributed to the 
media?” His answer: “Perhaps, 
because one can argue that 
in a pressing situation, with a 

frightening earthquake swarm 
shaking up the population nearly 
daily, time was of the essence 
and a common report needed 
to be produced immediately. 
However, it may be difficult in such 
a situation to dissuade leaders 
to abandon the plan they had 
decided on, and to spend a few 
extra hours drafting the needed 
summary report on the spot.” Of 
course, the geoprofessionals were 

merely doing what the government 
requested via an official 
responsible for all arrangements. 
And they deserve the same 
punishment as that handed down 
to the government official? You’ve 
just got to be kidding.

The seven are appealing their 
convictions. The appellate 
process could take up to six 
years.

 HUMAN RESOURCES MANAGEMENT

Time and time again we hear 
stories about the employee who 
should have been fired, but was 
kept on until the situation became 
so toxic there was no alternative 
to dimissal. And then, guess 
what? Dismissal was best for the 
employee as well as the firm. That 
being the case, separation before 
that point would have been far 
easier and far more beneficial to 
the company. This applies even 
to top performers, as when they 
seem to feel the company and 
all other employees somehow 
owe them, and the company 
“would never even think about 
firing me, because I’m so good.” 
The real problems with these 
toxic employees is the damage 
they do to morale. Others on 
staff – especially the rising stars 
– disrespect the managers who 
are afraid to take meaningful 
action, leading to creation of 
a widespread “us vs. them” 
atmosphere, and a workplace that 
can become a dreaded morning 
destination. The result: Keeping 
the toxic superstar on staff can 
result in damage whose value 
far exceeds whatever benefit is 
involved, as when others leave 
for greener, better-managed 
pastures. Ironically, when that 
happens, the person in charge 
has to rely on the toxic employee 

even more, magnifying and 
accelerating the damage being 
done.

Here are some warning signs 
that an employee is becoming 
toxic and needs to be dismissed, 
assuming regular meetings and 
discussions don’t work: 

1. They have problems they 
need your help with, and the 
problems are always the same 
or always different; it doesn’t 
really matter. They need attention; 
they want help. You’ve told 
them, “Don’t bring me problems. 
Bring me your problems and, for 
each, at least three alternative 
solutions.” But that doesn’t 
happen. Just problems. Bye-bye.

2. They affect overall staff 
morale with almost-constant 
complaining, bickering, and 
general negativity. It’s not 
pleasant to be around such 
goings-on, especially when they 
lead to debates where what’s 
wrong gets exaggerated and 
what’s right is overlooked almost 
entirely. When they’re removed 
from staff, what’s wrong becomes 
far less important, in part because 
people realize they are at liberty 
to recommend changes for 
improvement. Bye-bye.

3. The cost of standing pat 
becomes too high, because 
at least one rising star has left 
and you fear others will follow, 
possibly moving to the same 
competitor. If that has happened, 
or if your fear that it will is 
eroding your own peace of mind 
and productivity, the time has 
come to let the toxic employee 
move to a competitor, giving you 
a chance to develop the rising 
stars still with you, who have 
stayed because they respect 
your insight and decisiveness. 
Bye-bye.

4. They come home with you, 
because they’re in your mind 
while you’re having dinner, 
playing with the kids, or watching 
TV. You can’t fall asleep because 
you’re thinking about what to 
do, and that’s the first thought 
in your mind when you awake. 
Bye-bye.

5. That “little voice” says, 
“Time to say bye-bye.” Act on 
it! You’ll be better off. Others on 
staff will be better off. The firm 
will be better off. And, nine times 
out of ten, toxic employees will 
be better off, too, assuming they 
find positions that better meet 
their needs. (If not, too bad. It’s 
not your problem.) Bye-bye.
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 GRAPE PRESS

According to the U.S. 
Department of Commerce, 69% 
of the wine consumed in the U.S. 
in 2010 was made in the U.S., 
principally California. Of the 31% 
that was imported that year, 
30% came from Italy, 24% from 
France, 14% from Australia, 7% 
from Chile, with Argentina and 
Spain being responsible for 6% 
each. We’ve written previously 
about the amazing values to be 
had from Spanish wines, with 
some extraordinary stunners – 
92-94 points – being available 
for less than $20. (We just 
purchased a case of wonderful 
Grenache (Garnacha) – 2011 
Bodegas Breca Garnacha de 
Fuego, rated 92 points by Wine 

Advocate – for $5.99/bottle.) 
With respect to Argentina, most 
folks think it’s great because 
good Malbecs can be had for 
$10-$20. But what many people 
overlook are the other great 
wines from Argentina, including 
some extraordinary Cabernet 
Sauvignons that give California 
Cabernet Sauvignons far more 
than a run for their money; like 
outstanding cabs for less than 
$20 and, usually, less than $15. 
Here are just a very few from the 
2010 vintage that you should try 
(Wine Advocate ratings shown 
parenthetically). You will be 
stunned by the quality. 

•	 2010 Bodegas Catena Zapata 
Catena Cabernet Sauvignon (92)

•	 2010 BenMarco Cabernet 
Sauvignon (90)

•	 2010 Vina Cobos Felino 
Cabernet Sauvignon (90)

•	 2010 Familia Schroeder 
Alpataco Cabernet Sauvignon 
(90)

•	 2010 Lamadrid Cabernet 
Sauvignon (90)

•	 2010 Fincas Patagonicas Zolo 
Reserve Cabernet Sauvignon 
(93)

You will also be stunned by how 
many California wines that aren’t 
nearly as good sell for prices two, 
three, and four times as much.  
Go figure.

Two hares are getting ready to race. One of them 
looks quite fit. The other seems somewhat ungainly; 
misshapen somehow; an awkward mover. “On your 
marks.” Both assume the position. “Get set.” Both 
tauten. “Bang!” And away they go, neck and neck in 
a five-lap contest. The fitter of the two takes an early 
lead, but not by much. Going into lap two, they’re 
even. But coming out of lap two, the fitter of the two 
is revealing himself to be not as fit as he – and we – 
might have thought. Midway through lap three, the 
fitter is losing ground; breathing heavily; not using its 
resources well. Lap four: The penultimate lap, and the 
ungainly hare is clearly in the lead, moving awkwardly 
fast. Then the bell lap, with our ungainly friend moving 
along more efficiently, more wisely, and – ta da! – 
home the winner.

“How’d you do it?” the better-looking of the two asked, 
breathing heavily, paws on hips, ears drooping. “Well,” 
said his competitor, “I finally did what I knew I had to 
do to win. I always had the right attitude, I thought: 
I’ve always been steady; never gave up. I just kept 
plodding away. But then I realized that wasn’t enough. 
As long as you did what you could do, and what with 
all the new hares in town, I’d get beaten. I just had to 
move faster and better; it’s a new day, y’know? I had 
to get rid of the negatives and strengthen my hold on 
the positives. I had to become more efficient. I couldn’t 
rely on past victories to assure more victories in the 
future. I had to know myself so I could improve myself 
and outdistance all the competition. And I did it.”

“Wow,” said the defeated hare, clearly impressed. 
“How’d you do that?” 

“Well,” said the other runner, “I had a Peer Review.” 
And with that, he put his hand to his forehead and 
pulled down a hidden zipper right to his inseam, 
revealing himself to be none other than the tortoise. 
“And boy, did it ever help.” 

Are you ready for the new age of competition sure to 
be around the corner? Get your firm ready to run the 
distance, just as Klohn Crippen Berger and Holdrege 
& Kull did. Ask Alex and Tom how they feel now…
assuming you can catch up. And if you do, don’t stare 
at their foreheads!

Alex Sy, P.Eng.
Klohn Crippen Berger Ltd. 
Vancouver, BC 
http://www.klohn.com

Tom Holdrege, P.E., P.G., C.E.G.
Holdrege & Kull Consulting Engineers and 
Geologists
Nevada City, CA
http://www.holdregeandkull.com

Slow and Steady Doesn’t Cut It Anymore

http://www.klohn.com
http://www.holdregeandkull.com
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 EDITORIAL

Service as an expert allows you to 
serve justice, providing you perform 
properly. Consensus guidelines 
for proper performance are related 
in Recommended Practices for 
Design Professionals Engaged 
as Experts in the Resolution of 
Construction Industry Disputes. 
Conceived by ASFE and developed 
by the Interprofessional Council 
on Environmental Design (ICED), 
Recommended Practices…sets 
forth 13 recommendations. It is the 
most extensively endorsed docu-
ment of its kind. ASCE, NSPE, AIA, 
ACEC, ASHRAE, and ASME are 
among the 40-plus organizations 
that have given it their blessing. 

Experts’ role is particularly impor-
tant when a design or environmen-
tal professional is accused of negli-
gence. In almost all cases, experts 
are required to give their opinions 
about the applicable standard of 
care, and whether or not the pro-
fessional met it. Professionals meet 
the standard of care when a trier of 
fact (judge or, more commonly, a 
jury) believes they applied the skill 
and care ordinarily applied at the 
time by the professionals’ peers. 
They are negligent when a trier of 
fact believes they failed to meet the 
standard of care and, as a conse-
quence, caused injury or damage. 
Because triers of fact almost never 
have background in the technical 
issues involved, they are forced to 
rely heavily on experts’ testimony.  

Recommended Practices…recom-
mendation seven says that experts 
should render opinions about the 
standard of care only after they 

have conducted some credible 
research to determine what the 
standard of care actually was; i.e., 
what was ordinarily being done by 
the type of professionals involved 
at the time of the incident in ques-
tion. Experts should not base their 
opinions on what they would have 
done, or what a book or article says 
should have been done, because 
that information does not indicate 
what was ordinarily done. Experts 
should never advocate for “their 
side” in any way. Experts serve the 
court, not the plaintiff or defendant. 
Where experts disagree, disagree-
ment should stem only from honest 
differences of opinions. 

What about those experts who 
lie? Isn’t that perjury? No, because 
expert testimony is so important, 
courts have made experts virtually 
invulnerable to claims brought by 
opposition parties. (In a few states, 
clients are allowed to sue their 
experts for certain types of deficient 
performance.) But that doesn’t 
mean the professions are power-
less. Consider Recommended 
Practices…which, to date, is the 
only weapon available to help deter 
bad expert testimony. Professional 
organizations developed it to help 
curb abuses, and ASFE case his-
tories show it works. Its effective 
application can help impeach the 
credibility of those experts who fail 
to make an honest effort to deter-
mine what the standard of care 
actually was. Your attorneys need 
to know about it.

There’s more we can do: Consider 
ASCE’s “Guidelines to Practice 

under the Fundamental Canons of 
Ethics,” Canon 3 (c), which states: 

“Engineers, when serving 
as expert witnesses, shall 
express an engineering opin-
ion only when it is founded 
upon adequate knowledge of 
the facts, upon a background 
of technical competence, and 
upon honest conviction.” 

Unless they perform research, 
experts cannot have adequate 
knowledge to testify about the 
standard of care. But when was the 
last time an expert was brought up 
on ethics charges for not perform-
ing standard-of-care research? 
In fact, every design professional 
organization should have such lan-
guage in its codes of ethics, should 
provide education and training to 
help ensure members know what’s 
right and wrong, and – most impor-
tant – should vigorously enforce the 
code. So why don’t at least a few 
engineers take action against the 
notorious hired guns “out there”? 
What’s the hold-up? Apathy, for 
one. Fear of reprisal, for another; 
fear that doing the right thing could 
result in legal action.  

Does it matter to you? It certainly 
should: Apathy is a terminal dis-
ease insofar as a profession is 
concerned. And if it does mat-
ter, do something about it. Use 
the tools that are at the ready. 
And remember that it’s especially 
important for geoprofessionals to 
take the lead, because, when they 
do, history shows, others follow. 
Eventually.   

After an extraordinary amount of time and effort – why 
are these things never easy? – ASFE has installed a new 
blast-e-mail system. While it has a solid new look and feel, 
it gives you options you did not previously have. 
•	 If you want to receive some, but not all, ASFE e-mails, 

you now have the ability to customize what comes 
to you by opting in or out of certain e-mails. Opt in 
to new lists to receive targeted information from our 
CoMET, Education, Environmental, and Geotechnical 
Committees. Click the “Update your preferences” link 

from an e-mail we sent you to customize the e-mails 
you receive.

•	 If	you	want	to	receive	no	ASFE	e-mails,	click	the	
“Unsubscribe” link from an e-mail we sent you and 
we’ll remove you, or send an e-mail to info@asfe.org 
with UNSUBSCRIBE in the subject line.

•	 Do	nothing	to	continue	receiving	the	same	types	of	
e-mails you’ve always received from ASFE.

•	 Not	receiving	e-mails	from	us?	Sign up to be added  
to our mailing list.

ASFE Adopts New e-Mail System; Tell Us What You Do and Do Not Want

http://www.asfe.org/asset/pubs/catalog/index.html
http://www.asfe.org/asset/pubs/catalog/index.html
http://www.asfe.org/asset/pubs/catalog/index.html
http://www.asfe.org/asset/pubs/catalog/index.html
http://www.asfe.org/index.cfm?pid=10932
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 FROM THE BENCH

Not just a few geoprofessionals 
coming out of college are some-
what stunned to learn that, to be 
effective practitioners, they need 
to know about our legal system in 
general and contracts in particular. 
True: Many firms have attorneys 
who take care of contract issues 
for them. Also true: Many firms 
wind up in court where they hope 
a trier of fact will agree that what 
they thought was so is so. In many 
of those cases, a dispute could 
have been avoided if only the con-
tract had been clearer. Experience 
can be a great teacher in that 
regard, providing it has good stu-
dents. The language at issue in 
this case might be cause for you 
to reexamine your standard con-
tract language and, of course, the 
language of contracts your clients 
ask you to accept. What follows 
is taken mostly verbatim from 
the decision in Wal-Mart Stores, 
Incorporated, Plaintiff-Appellee, v. 
Qore, Inc., Defendant-Appellant 
(No. 10-60266. United States 
Court of Appeals, Fifth Circuit).

Wal-Mart hired three firms to assist 
with the design and construc-
tion of a new store in Starkville, 
Mississippi. The land on which the 
store was to be built contained a 
layer of clay just below the surface 
that was prone to expand when 
subjected to moisture. Wal-Mart 
retained a geotechnical services 
firm, Qore, Inc., to investigate 
the land and provide a design 
that would allow for construction 
on the site. Under this agree-
ment (“the geotechnical services 
contract”), Qore furnished a pre-
liminary design for preparation 
and construction of a subsurface 
base – a buffer of fill-type mate-
rial placed between the expansive 
clay and the surface – that would 
protect against any problems due 
to the clay and ensure a minimum 
design life of twenty years for the 
buildings and pavement placed on 
the surface.

At the same time, Wal-Mart 
retained a civil-engineering firm, 
Sain Associates, Inc. (“Sain”), 
to provide a critical appraisal of 
Qore’s design and recommenda-
tions. If Sain was satisfied with the 
design, it was to prepare the final 
plans and specifications to be used 
for site preparation, including the 
subsurface grade and base, as 
well as the final plans to be used in 
constructing the building and pave-
ment (including the parking areas).

Lastly, Wal-Mart retained a general 
contractor, Shannon, Strobel & 
Weaver Construction & Engineers, 
Inc. (“SSW”), to actually con-
struct the building and pavement 
as specified by Sain’s plans. By 
separate agreement (“the testing 
and inspection contract”), Wal-
Mart retained Qore to serve as the 
testing and inspection firm during 
construction to make sure that the 
plans and specifications prepared 
by Sain were followed.

Two and a half years after all 
parties finished their work and 
the new store opened, Wal-Mart 
began observing signs of stress 
and failure within the building and 
parking lot. Wal-Mart sued all three 
contracting firms for breaches of 
contract and negligence, seeking 
over $11.8 million in damages – 
$5.35 million for the cost of repair-
ing the building and parking lot, 
and $6.5 million for the diminished 
value of the new building.

After a twelve-day trial, the district 
court charged the jury with assess-
ing liability and damages in three 
categories: damage to the build-
ing, damage to the parking lot, and 
diminution in the building’s value. 
On the issue of damage to the 
building, the jury found Qore and 
SSW both liable, assigning 10% of 
fault to Qore and 90% of fault to 
SSW. The jury awarded damages 
in the amount of $486,000 on this 
issue. Qore was responsible for 
$48,600 of this amount.

For damage to the parking lot, 
the jury found SSW 50% liable 
and Wal-Mart 50% liable. The 
jury awarded Wal-Mart approxi-
mately $1.6 million in damages 
here. Discounting for Wal-Mart’s 
contributory negligence, SSW was 
responsible for roughly $797,500 
of the total damages award on  
this claim.

And on the issue of diminution in 
building value, the jury found that 
none of the three contracting firms 
were liable, and thus, no damages 
were awarded in this category.

The jury rejected all claims of liabil-
ity brought against Sain. The jury 
also determined that Qore’s 10% 
liability on the building repair claim 
was attributable entirely to its work 
performed under the testing and 
inspection contract. The jury attrib-
uted no fault to Qore for its work 
completed under the geotechnical-  
services contract.

Both of the contracts between 
Wal-Mart and Qore discussed 
attorney’s fees. The geotechnical 
services contract provided that: 

Each party shall bear its own 
expenses of litigation (includ-
ing without limitation attor-
neys’ fees), without regard to 
which is the prevailing party. 

But the testing and inspection 
contract included an indemnifica-
tion clause that covered attorney’s 
fees:

The Testing and Inspection 
Firm [Qore] further agrees 
to indemnify and hold Wal-
Mart free and harmless from 
any claim, demand, loss, 
damage, or injury (including 
Attorney’s fees) caused by 
any negligent act or omission 
by the Testing and Inspection 
Firm, its agents, servants, or 
employees.

 continued on page 14

http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110719127.xml&docbase=CSLWAR3-2007-CURR
http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110719127.xml&docbase=CSLWAR3-2007-CURR
http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110719127.xml&docbase=CSLWAR3-2007-CURR
http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110719127.xml&docbase=CSLWAR3-2007-CURR
http://www.leagle.com/xmlResult.aspx?xmldoc=In%20FCO%2020110719127.xml&docbase=CSLWAR3-2007-CURR
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This contract provision is the focal 
point in this appeal.

By post-trial motion, Wal-Mart 
sought to recover from Qore all 
its attorney’s fees incurred in this 
litigation – on all claims, success-
ful and unsuccessful, and against 
all parties – which amounted 
to $990,000. In ruling on the 
motion, the district court opined 
that “[i]t might appear . . . [that] 
attributing the entirety of that 
$990,000 to Qore, who is only 
liable for $48,600 in damages is 
unreasonable. However, attribut-
ing the whole of the reasonable 
attorney’s fees to Qore is sup-
ported by Fifth Circuit case law.” 
(Here, the court was referring to 
the decision in Cobb v. Miller, a 
case involving the Civil Rights 
Attorney’s Fees Awards Act.) The 
district court granted Wal-Mart’s 
request for attorney’s fees, but 
reduced the award to $810,00. 
This appeal followed.

Qore asks us to vacate the dis-
trict court’s fee award on three 
grounds. First, it argues that 
the indemnity provision at issue 
does not apply in this first-party 
dispute between Wal-Mart and 
Qore, but is instead limited to 
claims brought against Wal-Mart 
by third parties. Second, Qore 
claims that Mississippi law pre-
cludes an award of attorney’s 
fees because Wal-Mart did not 
present competent evidence by 
which to allocate its fee request 
between successful and unsuc-
cessful claims. Third, Qore main-
tains that the district court erred 
in holding it liable for the entirety 
of Wal-Mart’s attorney’s fees for 
all matters related to this litigation. 
We note that Qore’s second and 
third assignments of error present 
the same basic question: whether, 
under the facts presented here, 
Wal-Mart’s recovery of attorney’s 
fees should be limited to those 
claims upon which it prevailed 
against Qore at trial.

In conducting our review, we 
examine the record independently 
and under the same standards 
that guided the district court. This 
broad standard of review includes 
the initial determination of whether 
the contract is ambiguous.

Qore contends that the indem-
nity provision in the testing and 
inspection contract only applies 
to actions brought against Wal-
Mart by independent third parties. 
Relying on common law indemnity 
rules, Qore argues that the provi-
sion does not authorize an award 
of attorney’s fees in this first-party 
dispute between Wal-Mart and 
Qore. In response, Wal-Mart main-
tains that the plain language of the 
indemnity provision provides for 
those attorney’s fees incurred in 
any case, whether brought by one 
of the contracting parties or oth-
erwise, to the extent that Qore’s 
negligence precipitated the under-
lying suit. The district court applied 
a plain reading of the testing and 
inspection contract and found that, 
as a threshold matter, it allowed 
for recovery of Wal-Mart’s reason-
able attorney’s fees. We agree. 
The testing and inspection con-
tract’s plain language allowed for 
recovery of attorney’s fees.

Next, Qore contends that in light 
of Wal-Mart’s multiple claims 
against multiple parties, only one 
of which was successful as to 
Qore, the district court’s fee award 

should be vacated because Wal-
Mart failed to present competent 
evidence by which to allocate its 
legal fees among successful and 
unsuccessful claims as required by 
Mississippi law. Specifically, Qore 
complains that the district court’s 
$810,000 fee award erroneously 
reimburses Wal-Mart for its attor-
ney’s fees incurred in pursuit of 
claims:
•	 against SSW and Sain (which 

the jury found not liable on any 
claim),

•	 for damages that the jury later 
attributed to Wal-Mart’s own 
negligence (on the damage-to-
the-parking-lot claim),

•	 on the damage-to-the-parking-
lot and diminution-in-building-
value claims (for which the jury 
found Qore not liable), and

•	 for negligent design under the 
geotechnical services contract 
(which explicitly barred the 
recovery of attorney’s fees).

Qore maintains that Wal-Mart’s 
recovery is limited to those fees 
incurred in prosecuting the single 
claim upon which it prevailed 
against Qore. Here, the attorney’s 
fee provision in the testing and 
inspection contract entitled Wal-
Mart to reimbursement for those 
attorney’s fees “caused by any 
negligent act or omission” on the 
part of Qore in performing work 
under the contract. Qore’s duty 
to reimburse Wal-Mart for its 
reasonable attorney’s fees was 
limited accordingly to those fees 
proximately and legally “caused 
by” Qore’s negligence, and the 
matter of causation could only be 
addressed once the jury made 
findings on the issue of Qore’s 
negligence. Until then, Qore’s 
legal liability remained latent for 
indemnification purposes. Because 
Wal-Mart’s indemnification rights 
were derivative of Qore’s negligent 
acts or omissions, i.e., the fault 
allocated to Qore on the building-
repair claim, Qore is only liable for 

 continued on page 15
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the reasonable attorney’s fees 
Wal-Mart incurred in enforcing 
those rights. All other fees were 
not “caused by” Qore within 
the meaning of the testing and 
inspection contract, and could 
not be awarded thereunder. Wal-
Mart’s recovery should have been 
limited to those attorney’s fees 
incurred in proving Qore’s liability 
on the building-repair claim.

In ruling on Wal-Mart’s motion 
for attorney’s fees, the dis-
trict court opined that “[o]n the 
surface it appeared Wal-Mart 
had overreached in bringing so 
many claims against three dif-
ferent parties. However, deeper 
reflection shows that a small 
claim against Qore could not 
have been brought without this 
larger production.” The court then 
explained why, under our deci-
sion in Cobb v. Miller, a reduction 
in fees on account of Wal-Mart’s 
several unsuccessful claims was 
not required. This case differs 
from Cobb in meaningful ways, 
however.

First, Qore was found not liable 
on two of three claims submit-
ted to the jury. Therefore, the 
relevant question is whether these 
claims were inextricably tied to 
the one claim for which Qore was 
found liable, such that the district 
court was within its discretion in 
choosing not to partition. We find 
that Wal-Mart’s attorney’s fees 

could have been easily segre-
gated along two lines: those fees 
incurred in proving liability relating 
to planning and design, and those 
fees dedicated to proving liability 
relating to construction. Only Sain 
and Qore were involved in plan-
ning and designing the Starkville 
store. The jury found Sain not 
liable on any claim in this case, 
and Qore’s work at the planning 
and design stage was performed 
under the geotechnical services 
contract, for which the jury also 
found no fault. By comparison, 
the jury’s liability findings related 
to the store’s construction, where 
SSW and Qore were the only two 
defendants involved. Qore’s work 
at this stage of the project was, of 
course, governed by the testing 
and inspection contract. 

Second, Cobb involved a fee 
award under the Civil Rights 
Attorney’s Fees Awards Act, 
which authorizes courts to award 
reasonable attorney’s fees to 
prevailing parties in any action to 
enforce provisions of the federal 
civil rights laws. Cobb has no 
application in this private claim 
for attorney’s fees. The district 
court’s reliance on Cobb was 
error; the court’s award cannot 
stand. 

Having found that the testing and 
inspection contract was the only 
basis for an award of attorney’s 
fees, we conclude that the dis-

trict court’s fee award was an 
abuse of discretion. We VACATE 
the award of attorney’s fees and 
REMAND for further proceedings 
consistent with this opinion.

Observations: “Qore won. The 
appropriateness of its indemnity 
language was vindicated.” Wrong. 
Qore lost. We can only guess at 
the amount of money it had to 
spend in defense and appeal, and 
the value of the billable time lost 
to discovery and related elements 
of litigation, including aggravation, 
frustration, and anxiety. And as 
for the wording of its indemnity, 
hindsight (always 20/20) reveals 
it was not sufficient to discour-
age a challenge. Once again, it 
may come down to a failure to 
define terms, either by virtue of 
a separate contract section con-
veying definitions (long an ASFE 
recommendation) or by virtue of 
a parenthetical definition, as of 
“attorney’s fees,” to define what 
they do and do not comprise. 

How well do you define such 
terms in the agreements you 
offer and accept? You might 
want to have them reviewed and, 
possibly, revised. As this case 
demonstrates so well, the devil 
is in the details. It also demon-
strates something else ASFE has 
warned about repeatedly over the 
years: Always assume that a con-
tract’s harshest provisions will be 
enforced.

ASFE is a cosponsor of the National Brownfields 
Conference, May 15-17, 2013 in Atlanta, Georgia, 
hosted by the U.S. Environmental Protection Agency 
(EPA) and the International City/County Management 
Association (ICMA). The Conference is the largest 
training and networking event in the nation focusing 
on environmental revitalization and economic  
redevelopment. It’s designed to attract stakeholders 
in government, business, nonprofits, and academia 
who promote positive change in their community. 

Now in its 15th year, the event attracts thousands  
of attendees and more than 200 exhibitors for two- 
and-a-half days of educational sessions, training 
workshops, volunteer activities, mobile workshops, 
film screenings and much more. This is the place  
to be where center stage is occupied by topics  
related to brownfield clean-up, ranging from  
community engagement to public health. Click on 
http://www.brownfieldsconference.org/en/home  
to learn more.

Brownfields Conference May 15-17

http://www.brownfieldsconference.org/en/home
http://www.brownfieldsconference.org/en/home
http://www.brownfieldsconference.org/en/home


                        MEANS BUSINESS
Communication skills. Project management. Contracts. 

PLI. Accounting. Risk management. HR. IT. Legal.  

Professionalism. Meeting management. Forecasting.  

Scenario planning. And so much more geoprofessionals 

need to know to run their businesses well, achieve  

profitability, and manage risk. That’s what ASFE is all 

about. Hundreds of DVDs, CDs, videos, audio-education 

programs, books, manuals, guides, monographs,  

model documents, case histories, and more, all free  

to all members of all ASFE members’ staffs. Join an  

organization that walks the talk. 

When you belong to ASFE, ASFE belongs to you.

www.asfe.org  |  info@asfe.org

8811 Colesville Road, Suite G106  •  Silver Spring, Maryland 20910  •  Tel 301.565.2733  •  Fax 301.589.2017 

THE GEOTECHNICAL
BUSINESS ASSOCIATION

THE ENVIRONMENTAL
BUSINESS ASSOCIATION

THE CONSTRUCTION MATERIALS ENGINEERING 
AND TESTING BUSINESS ASSOCIATION

THE GEOPROFESSIONAL
BUSINESS ASSOCIATION

www.asfe.org



