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Disclaimer

« The information provided in this forum as well as any transcripts or
recordings posted on GBA's website is of a general nature and may
not apply to any particular set of facts or to all circumstances. It
should not be construed as legal advice and does not constitute
an engagement of any participating attorneys or in any way
establish an attorney-client relationship with any participating
attorneys. You should consult an attorney of your choosing to
obtain legal advice for your specific situation.



 Lawsuits are supposed to be a search for the truth, arrived at
through the adversarial process.

— Discovery
1. Document production
2. Depositions



» Deposition testimony IS evidence
* |t can — and will be — admitted as evidence in trial
« And that's why you should care



It will be videotaped and shown to the jury, blown up and
on a screen

So it's not just your words, but your appearance and image
that also matter

Be and look professional

Particularly for “first-timers,’
it will be stressful, but
relax and be yourself




« "Uses” for deposition testimony:
— At trial
— For settlement purposes
— For dispositive motions



« Are you a fact witness or an expert witness?
— Fact witness: 5 senses
— Expert witness: opinions



 Preparing for your deposition
— Communicate effectively with your lawyer
— Review materials requested by your lawyer
— Your job is not to win the lawsuit
— Your job is to answer the questions put to you



« How to approach being questioned:

— Tell the truth




« How to approach being questioned:
— Listen and listen hard!

— If unsure of the question,
ask that it be repeated

— Answer the question;
don’t volunteer




« How to approach being questioned:

— Leave your ego at the door — don't be afraid to say
‘I don't know”

— Don't guess!



« How to approach being

guestioned:
— Be brief:
* "Yes” ... "No" ...
“I don't know” ...

I don't remember”

« But don't let
‘I don't remember”
become the default if you
really do remember




« How to approach being questioned:
— The "pause”
— The “conversational trap”

— “Silence s golden,; words are made of lead ... and (n the
alchemy of love (and litigation!) some things are better
left unsaid...”



« Deposition pitfalls:
— Being verbose




« Deposition pitfalls:
— Being helpful
— Being clever
— Being angry
— Being arrogant
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* Expert witnesses:
— Must adhere to Caselaw standard
* Reliable facts
» Reliable principles and methods
* Principles/methods correctly applied to facts



* Expert witnesses:
— Limit to area of expertise only
— Be objective — not an advocate
— Intellectual honesty



* Expert withesses:

— Standard of care
* Not just what you do

* Must be
knowledgeable about
what profession does




Additional Resources

Ten Commandments for Giving a Deposition

. Tell the truth, the whole truth, and nothing but the truth.

Listen to the question very carefully and if you do not hear or
understand the question, ask for it to be repeated or rephrased.

. Take as long as you want to think about your answer before

answering.

. Testify only to facts based upon your own personal knowledge.

Qualify your answer, if needed, but do not guess or speculate
when it comes to the facts.

Do not embellish, exaggerate, or overstate your answers, the
facts, or opinions.

Give short concise answers, whenever possible:
a. Yes.
b. No.
c. | do not recall.
d. I do not know.

Do not try to help the questioner but do not try to hinder the
questioner, either.

. When expressing a professional opinion, be objective and

impartial based upon good science and the facts presented.

. Be firm and do not back down when you are confident about the

fact or opinion but be professional; check the attitude and ego
at the door.
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